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The heightened awareness of sexual 

harassment issues has been reflected in 

social media. In the year following the 

exposure of the Harvey Weinstein scan-

dal (October 2017), the #MeToo hashtag 

was used approximately 19 million 

times on Twitter2 and an ongoing 

national dialogue has ensued with a 

concomitant uptick in complaints, liti-

gation and mediation. Attorneys and 

mediators who handle sexual harass-

ment and discrimination cases need to 

have an understanding of what makes 

these matters different from other types 

of employment mediations, and use an 

informed, distinct approach. 

The Special Nature of Sexual 
Harassment Disputes 

Matters involving sexual harassment 

and discrimination are among the most 

personal types of cases in that they cut 

to the core of an individual’s identity. 

Gender is one of a person’s most basic 

characteristics, and when that person 

believes they’ve been mistreated or dis-

criminated against for who they are, it 

can be extremely distressing and damag-

ing emotionally, psychologically and 

physically, especially when it puts their 

livelihood in jeopardy.  

Sexual harassment cases are highly 

sensitive in nature, requiring attorneys 

and mediators to have an increased 

appreciation for the emotionally 

charged state of the participants. Both 

the employee and employer representa-

tives who attend mediations are likely 

anxious and uneasy about the nature of 

the claims, and merely discussing them 

can cause emotions to spike. Skilled 

mediators have the delicate task of help-

ing both sides navigate through the dif-

ficult and uncomfortable process of talk-

ing about disturbing allegations and 

finding a mutually satisfactory outcome. 

They will recognize the special needs of 

the parties and create a safe, non-judg-

mental environment for all sides.  

Current or former employees who 

appear at sexual harassment mediations 

can still be traumatized from their 

employment situations and require 

extra care and sensitivity. These 

employees often felt powerless or 

humiliated at their jobs and were afraid 

to take action to stop the alleged harass-

ment, lest their treatment would wors-

en or they’d be terminated. They can 

arrive at the mediation frightened and 

apprehensive and need assistance set-

ting aside their negative feelings in 

order to think clearly and focus on a 

joint resolution of the problem. 

Employers typically come to media-

tion denying knowledge or culpability 

of any offending behavior but under-

stand that they have no choice but to 

deal with the complainant’s allegations 

even if they believe they are meritless. 

For companies with strong value sys-

tems that have implemented preventa-

tive practices, policies and trainings, it 

can be hard to accept that they now face 

accountability.  

In the digital era, employers must 

also contend with the added difficulties 

presented by social media platforms 

and online outlets that create limitless 

opportunities for employees to run 

afoul of corporate guidelines and exist-

ing laws. Using electronic devices, 

employees can freely post, email, text or 

send messages that can be miscon-

strued, which can create potential 

employer liability.3 

Mediation can be used by employers 

to re-examine their company policies 

and procedures and explore the most 

efficient, effective and economical 

means of resolving problems. In decid-

ing how to best handle pending sexual 

harassment claims, employers will want 

to consider their reputational risk, the 

cost of extended discovery, and the 

impact an ongoing lawsuit or settlement 

will have on other employees.  

Who should participate? 
Prior to the in-person mediation ses-

sion, the parties and their attorneys will 

have the opportunity to speak with the 

mediator jointly in a pre-mediation tele-

conference or separately in a one-on-one 

conversation. One of the primary goals 

of the initial teleconference is to ensure 

the right people attend the mediation.  

New Jersey Court Rule 1.40-4(g) pro-

vides that “Mediators may require the 

I
n the wake of the #MeToo and #TimesUp movements, there has been a 

great deal of attention given to the topic of sexual harassment in the work-

place. There seems to be endless publicity surrounding allegations of sexual 

harassment and discrimination against leading figures in politics, Holly-

wood, big business and the media. As a result, there have been increased 

reports and claims of sexual harassment filed across the country.1  

Skilled mediators have the delicate task of helping both sides navigate through 
the difficult and uncomfortable process of talking about disturbing allegations 
and finding a mutually satisfactory outcome. They will recognize the special 
needs of the parties and create a safe, non-judgmental environment for all sides. 



participation of persons with negotiat-

ing authority.” Whether a mediation is 

court-referred or private, it is always 

beneficial to have the decision-makers 

in attendance. In order to optimize the 

likelihood of a successful mediation out-

come, the people sitting at the media-

tion table should be empowered to 

make decisions on the spot. When a 

party’s decision-makers are not present, 

they operate at a disadvantage and 

shortchange the mediation process, as 

they will neither experience the 

exchange of information nor the evolu-

tion of the mediation firsthand.  

Sometimes it is beneficial for com-

plainants who are highly apprehensive 

or distraught to have a support person 

present to help them deal with their 

emotional difficulties. This could be a 

family member, friend or co-worker that 

they trust and will rely on in their deci-

sion-making process. Emotions can 

override rational thought and the sup-

port person can help them rein in their 

emotions and focus on the problem. If 

the complainant does elect to bring a 

non-party to the mediation, this must 

be disclosed to the other side in 

advance, and approval should be 

obtained from all participants before 

bringing the non-party into the media-

tion room. 

Employers should have respresenta-

tives attend the mediation who have the 

authority to evaluate risks and costs 

objectively and approve a deal. If the 

employer has Employment Practices Lia-

bility Insurance (EPLI), the presence of 

the EPLI adjuster will greatly increase 

the likelihood of settlement. The carrier 

understands the importance of making 

business decisions to keep costs down, 

manage risks and get to the end stage 

sooner. While the employer could get 

stuck on personal issues or principles, 

the carrier will evaluate the dispute 

through a business lens and cut out the 

emotional baggage that can cloud sound 

decision-making. 

Sexual harassment claims change the 
mediation environment 

Sexual harassment and discrimina-

tion cases require special considerations 

on the part of attorney advocates and 

mediators. These types of disputes are 

often personal and tense, involving inti-

mate details no one is comfortable dis-

cussing. They need to be handled with a 

great degree of sensitivity, and all parties 

and counsel must treat each other and 

the mediator with dignity and respect. 

The mediator should ensure all partici-

pants feel safe in the mediation setting 

and advise them of the confidential 

nature of the proceeding. Confidentiali-

ty is a fundamental component of medi-

ation that makes it an ideal forum to 

resolve such matters. 

In emotionally charged cases, it is 

important to give distressed parties the 

opportunity to express themselves. If a 

party has experienced trauma that has 

impacted their judgment and they are 

not given the opportunity to tell their 

story and express their feelings, they 

will not experience emotional release, 

and their actions could be dictated by 

negative thoughts and feelings. If these 

negative emotions are not removed or 

diffused, they will be an impediment to 

logical, rational thought and impair 

the person’s ability to be an effective 

mediation participant and arrive at a 

resolution. 

Various techniques can be utilized by 

both mediators and attorneys to aid in 

gaining a better understanding of a trau-

matized individual’s needs and help 

them control their emotions. Some 

examples are: showing empathy so the 

person knows you can see the situation 

from their perspective; engaging in 

active listening to demonstrate through 

words and body language that the per-

son has your full attention and under-

standing; and, reframing the person’s sit-

uation from a different point of view so 

they can look at it in a more construc-

tive way. It is also important to engage 

in a discussion rather than an inquisi-

tion-style question and answer session 

so the person will be encouraged to talk 

and not feel as though they’re being 

interrogated or cross-examined. 

A mediator can be instrumental in 

helping the traumatized party to man-

age their emotions, focus on the prob-

lem at hand, and shift into a positive 

mode where they can start to look for-

ward and put the matter behind them. 

Use of caucus 
Every mediation should be tailored to 

the parties’ needs. There are no set rules. 

Before a mediation begins, the mediator 

should inquire as to the preference of 

the parties and attorneys regarding 

whether they would like to be in the 

same room or apart. In cases involving 

deeply personal claims such as sexual 

harassment and sexual assault, the par-

ties almost always opt to mediate via 

caucus rather than in a joint setting.  

The mediator should use caucus time 

to listen to each party and explain that 

the other side has a different version of 

the facts that needs to be considered as 

well. When parties are separated it is 

much easier for them to dismiss their 

adversaries’ positions and belittle their 
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claims and defenses. The mediator 

should help the parties understand that 

the other side has valid points and 

strong convictions too, even if they 

don’t agree with them.  

Mediation is an interactive process 

which works best when the stakeholders 

actively participate. In the caucus room, 

attorneys should give the mediator the 

information they need to fully and 

clearly explain their client’s positions 

and provide the mediator with all of the 

issues they want to mediate. Parties and 

attorneys should advise the mediator 

what questions they want asked of the 

opposing parties, what information is 

still outstanding, and what issues need 

to be clarified. By working closely with 

the mediator, they’ll ensure their inter-

ests and priorities are known and con-

veyed, maximizing their opportunity for 

the most favorable outcome. 

Setting expectations 
It is extremely helpful if attorneys take 

the time to properly prepare their clients 

in advance of the mediation and realisti-

cally set their expectations. When parties 

enter mediation with very little knowl-

edge of the realistic value of their case 

and have high expectations of “win-

ning,” it takes longer to work everyone 

into a productive session and a mediated 

resolution becomes far more challenging.  

If attorneys have oversold their posi-

tions, their clients will probably be 

reluctant to adjust their numbers at the 

mediation table even when they learn 

new information and additional inter-

ests emerge. However, if attorneys have 

primed their clients to be flexible and 

open-minded entering the mediation, 

they will more likely be receptive to 

gaining new insights and exploring a 

myriad of settlement possibilities. When 

the end goal is shifted to finding an out-

come that all sides find fair and reason-

able, everybody wins. 

At the start of negotiations, it is 

important to note that opening num-

bers are not indicative of the success or 

failure of the mediation. Complainants 

should not be offended by lowball start-

ing offers, and defendants need to resist 

the urge to get up and walk out if they 

receive overly high demands. Initial 

negotiating figures are part of the medi-

ation process. When a skilled mediator 

is allowed to work their magic and take 

the parties through the full mediation, it 

is amazing how often seemingly unre-

solvable disputes at the outset can turn 

into mutually satisfactory settlements 

for all sides.  

When mediating, keep in mind that 

negotiating numbers need to make sense 

and parties must be prepared to justify 

them. If a party cannot adequately 

explain or substantiate a monetary fig-

ure, how can the mediator be expected to 

sell it? How can the other side be expect-

ed to buy it? There may be a big differ-

ence between what a party requests and 

what is realistic or reasonable. 

With respect to final numbers, bot-

tom line approaches—especially early 

on—can be counterproductive to medi-

ation. Once a party has drawn a hard 

line in the sand and dug in their heels 

with a take-it-or-leave-it offer or 

demand, it becomes much harder for 

them to move off it because now they 

have to save face and maintain credibil-

ity. And the other side will lose motiva-

tion to proceed if they see that they’re 

the only one with any movement. Par-

ties are in a much better position to 

negotiate if they leave themselves the 

latitude to explore new options and 

approaches. 

Emotional distress 
Emotional distress claims in cases of 

harassment and discrimination can no 

longer be downplayed or overlooked. 

Recent verdicts in New Jersey for “gar-

den variety” emotional distress—where 

complainants haven’t sought medical 

treatment but claim ailments like lost 

sleep, anxiety and depression—have 

been enormous.  

In the notable case Cuevas v. Went-

worth Group, 226 N.J. 480 (N.J. 2016), a 

jury awarded two Hispanic brothers 

$1.4 million in emotional distress dam-

ages stemming from race-based discrim-

ination and retaliation under the New 

Jersey Law Against Discrimination (NJ 

LAD) despite the brothers neither seek-

ing mental health treatment nor using 

expert testimony or independent cor-

roborative evidence. The trial court, 

Appellate Division and Supreme Court 

all denied the defendant’s motion for 

remittitur.  

In 2019, in another case where plain-

tiff had no documented medical care, 

(see Nathan J. Johnson v. State of New Jer-

sey, Department of Banking and Insurance 

[Docket No.: MER-L-416-14]), a Mercer 

County jury awarded a black banking 

regulator $986,238 in emotional distress 

damages caused by harassment and 

retaliation under NJ LAD.  

No one can predict whether a case 

will result in runaway damages or fee 

shifting, but these are factors that must 

be considered in employment matters. A 

professional mediator will help all par-

ties benefit from a customized media-

tion process that aims to avoid the risks 

associated with trial. 
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Confidentiality and tax issues  
One of the main advantages of medi-

ation is the confidentiality that it 

affords. During the mediation itself, the 

mediator will not share information 

with the other side if he or she is 

instructed to keep it confidential, and 

will only relate what he or she can safely 

disclose. If a settlement is reached and 

the parties elect not to discuss the terms 

of the deal, a nondisclosure agreement 

(NDA) will be incorporated into a writ-

ten agreement. 

In the context of employment medi-

ations, an NDA was a standard part of a 

settlement agreement until enactment 

of the Tax Cuts & Jobs Act (TCJA) effec-

tive on Jan. 1, 20184 and New Jersey Sen-

ate Bill No. S-121 (S-121) supplementing 

Title 10 of the Revised Statutes.5 

Under the TCJA, deductions are no 

longer allowed for settlements or pay-

ments related to sexual harassment or 

sexual abuse if the settlement or pay-

ments are subject to an NDA.6 While 

this new act aims to stop secret settle-

ments that have allowed sexual preda-

tors to remain hidden from law enforce-

ment and the public, it puts employers 

in the position of having to choose 

between nondisclosure and deductibili-

ty. If employers enter into a settlement 

of a sexual harassment case, they cannot 

deduct the settlement if they want to 

keep the matter confidential. Moreover, 

neither side can deduct attorneys’ fees 

for settling sexual harassment claims if 

there is an NDA.7  

S-121, also called the #MeToo Bill, is 

the new law sponsored by Senate Majori-

ty Leader Loretta Weinberg and Senator 

Nia H. Gill, intended to help make work-

places safer by prohibiting NDAs that 

have been used to silence and intimidate 

victims of sexual assault and harassment.8 

Under S-121, “A provision in any 

employment contract or settlement 

agreement which has the purpose or 

effect of concealing the details relating to 

a claim of discrimination, retaliation, or 

harassment shall be deemed  against pub-

lic policy and unenforceable against a 

current or former employee who is a 

party to the contract or settlement.”9  

As a result of S-121, questions have 

arisen as to how complainants who 

want confidentiality can be accommo-

dated, whether non-disparagement 

clauses can be construed as confiden-

tiality agreements and treated as NDAs, 

and whether the new law will have the 

deterrent effect on sexual harassment in 

the workplace that lawmakers intended. 

While these issues continue to be inter-

preted, parties need to be sure to identi-

fy, discuss and agree upon all non-mon-

etary components of a settlement prior 

to signing an agreement. Mediators and 

counsel should make certain that par-

ties understand their settlements have 

tax implications and know what they 

can deduct, exclude, and report to the 

IRS. 

Importance of early resolution  
Prompt resolution avoids unneces-

sary expense and exposure, especially in 

contentious employment disputes 

where fee-shifting, emotional distress 

and punitive damages awards are real 

risks. Attorneys and mediators need to 

help parties understand that if they can 

settle their cases with acceptable terms, 

it will yield significant savings of time, 

money and disruption in their lives and 

businesses.  

For complainants weighing an offer 

versus continuing with litigation, they 

must be fully advised of the conse-

quences of not settling in order to make 

an informed decision. In cases of sexual 

harassment and discrimination, they 

need to be aware that by rejecting an 

offer, they face the prospect of reliving 

the event in the courtroom, potentially 

paying the costs of a full trial, and end-

ing up with less or nothing.  

During the mediation session, the 

mediator can help the aggrieved party 

focus on the value of closure. If the 

party can envision what they will do 

when the case is over and focus on a 

positive outcome, they will have added 

motivation to settle. By getting past this 

bad chapter in their life, they will be 

able to look ahead to the future.  

Defense attorneys should use the 

help of the mediator to get a better feel 

for what their clients’ priorities are and 

whether it makes sense for them to con-

tinue with years of litigation or elimi-

nate their risks early on. In sexual 

harassment cases with ugly allegations, 

businesses have to consider whether 

they can afford the public exposure of 

such claims. If cashflow or finances are a 

concern, they must also assess whether 

this is a battle worth fighting, or 

whether their time and energy could be 

better spent elsewhere, such as growing 

their business.  
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Conclusion 
Mediation is becoming more accept-

able to employment lawyers on both 

sides of the bar as they recognize the 

value of settling presuit, minimizing the 

costs and uncertainties of trial, and 

avoiding the potential for fee shifting 

and runaway damage awards. Mediation 

is an ideal early dispute resolution 

forum for emotionally-charged matters 

such as sexual harassment and discrimi-

nation in that it can be tailored to the 

specific needs and goals of the parties 

and provide the aggrieved party with a 

safe environment and outlet for their 

emotions. � 
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